I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 11
JOHN STALLI NGS, )
) No. BK 93-40922
)
Debt or (s). )
)
JOHN STALLI NGS, ) Adv. No. 95-4003
)
Plaintiff, )
)
VsS. )
)
ROBERT MCCORMACK, )
)
Def endant . )

OPI NI ON

On January 5, 1995, John Stallings (debtor/plaintiff) fileda
conpl ai nt agai nst Robert McCor mack (def endant) seeki ng $47, 228. 27 f or
wor k perforned pursuant to the terns of a subcontract between plaintiff
and defendant. A sunmons was i ssued on the sane day. Counsel for
plaintiff subsequently filed a signed certificate of serviceindicating
t hat def endant had been served by first class mail on January 13, 1995.
When def endant failed to answer or otherw se respond, the clerk's
of fice, on February 7, 1995, nmailed a notice of default entitlement to
plaintiff andhis attorney. The Court's records i ndicate that a copy
of the notice was al somailedto defendant. Plaintiff thenfiled a
request for entry of default, and on February 27, 1995, the clerk's
of fi ce docketed an entry of default agai nst defendant. Again, the
Court's records showthat a copy of the entry of default was nmil ed

to all interested parties, includingdefendant, on February 27,



1995. Pursuant to Rule 55(b)(2) of the Federal Rules of Civil
Procedure,!plaintiff thenfiled anotionfor entry of judgnent, and on
March 8, 1995, the Court entered a default judgnment agai nst def endant
i nthe amobunt of $47, 228.27. Acopy of the Court's judgnment was nail ed
to all interested parties, including defendant, on the sanme date.

On March 17, 1995, defendant filed a notionto set asi de judgnent
order pursuant to Rul es 55(c) and 60(b).2 Defendant contends t hat he
di d not recei ve the summons and conpl ai nt, that he has had probl ens
receiving mail in the past, that he did not know he was a naned
def endant inthis suit prior tothe Court's entry of judgnent agai nst
him and that he has neritorious defensestoplaintiff's conplaint. He
asks that the Court set aside the entry of default dated February 27,
1995 and the default judgnment dated March 8, 1995.

Rul e 55(c) provides that "[f]or good cause shown t he court nay set
aside an entry of default and, if a judgment by default has been
entered, may | i kewi se set it asidein accordance with Rule 60(b)."
Fed.R. Civ.P. 55(c). Rul e 60(b) provides, in part, as foll ows:

On noti on and upon such terns as are just, the court may

relieve a party or aparty's |legal representative froma

final judgment, order, or proceeding for the follow ng
reasons: (1) m stake, inadvertence, surprise, or excusabl e

negl ect; (2) newy di scovered evidence ...; (3) fraud...;
(4) the judgnment is void; (5) the judgnent has been
sati sfied, rel eased, or discharged ...; or (6) any ot her

reason justifyingrelief fromthe operati on of the judgnent.

Fed.R G v.P. 60(b). Wil e defendant does not specify the subsection of

! Rul e 55 applies to adversary proceedi ngs pursuant to Bankruptcy
Rul e 7055.

2 Rul e 60(b) applies to bankruptcy cases pursuant to Bankruptcy
Rul e 9024.



Rul e 60(b) onwhich herelies, it appears that defendant’'s argunent is
based ei t her on "excusabl e negl ect™ or "any ot her reason justifying
relief fromthe operation of the judgnent."”

To vacat e a default order under Rul e 55(c), "the defendant nust
show' (1) good cause for [defendant's] default; (2) quick actionto
correct it; and (3) a neritorious defense to the plaintiff's
conplaint."” OBrienv. RJ. OBrien &Associates, Inc.

, 998 F. 2d
1394, 1401 (7th Cir. 1993) (citations omtted). "The sane

requi renents, although nore strictly applied, nmust be net to set asi de

adefault judgnent under Rule 60(b)." 1d. (enphasis added) (citations

omtted). See also United States v. D Micci, 879 F. 2d 1488, 1495 (7th

Cr. 1989) (test isthe sane for relief under either Rul e 55(c) or Rule
60(b), but isnoreliberally appliedinthe Rule 55(c) context).3® In
this case, the Court finds, for the reasons set forth bel ow, that
def endant has failedto satisfy thefirst requirement -- that is, under
either the nore | i beral standard of Rul e 55(c) or the stricter standard
of Rul e 60(b), defendant has not establ i shed good cause for his failure

to answer, or otherwi se respond to, plaintiff's conplaint.

3 The di fference between setting aside the entry of a default and
providing relief froma default judgnent has been expl ai ned as fol | ows:

"[ T] he el ement s advanced i n support of a notion under Rul e
55(c) will be the same whether relief is sought froma
default entry or froma default judgnent.... Onthe other
hand, howthese factors wi || be eval uat ed and wei ghed on a
noti on under Rul e 55(c) lieswithinthe discretionof the
trial court to a considerabl e degree, and, not surprisingly,
the federal courts are willing to grant relief froma
default entry norereadily and with al esser show ng t han
they are in the case of a default judgnent....

Wight, MIller & Kane, Federal Practice & Procedure 8 2692 at 470.
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Def endant contends that he did not receive the conplaint or
summons and t hat he had no knowl edge of the case until sonmetine in
early March, when he recei ved a copy of the default judgnent. However,
counsel for plaintiff filedaverified"Certificate of Service" show ng
t hat def endant was served wi t h t he summons and conpl ai nt by first cl ass
mai | on January 13, 1995. "A signed return of service constitutes
prima faci e evidence of valid service ' which can be overcone only by

st rong and convi ncing evidence.'" OBrien, 998 F. 2d at 1398 (citati ons

omtted). SeealsolnreBetts, 143 B.R 1016, 1022 (Bankr. ND. I11.
1992) (a certification of service is entitled to a prim facie
presunption of its validity and effectiveness).

I naddition, the Court's records indicate that the clerk's office

mai | ed def endant a copy of the fol | owi ng docunents on t he st at ed dat es:

Notice of Default Entitlenent February 7, 1995
Entry of Default February 27, 1995
Judgnent Order March 8, 1995

At the Court's request, defendant subm tted the envel opes i n which
t hese docunments were nail ed. The envel opes are postmarked,
respectively, withthe sane dat es not ed above. None of t he envel opes
were returned to the clerk's office, nor is there anything on the
envel opes to i ndi cate t hat the docunments were recei ved by soneone ot her
t han def endant.

At the hearing onthe notionto vacate default judgnent, defendant
testified that he has experienced continuous problenms with mail
service. More specifically, defendant testifiedthat there are several

i ndividuals in the area where he lives with the nane of "Robert



McCor mack” or "Robert McCorm ck, " including his father; that he has,
in the past, received their mail; and that he "assunes" these
i ndi vi dual s have, at tinmes, received nmail bel onging to him However,
def endant coul d not recal |l any specific instances when his father, or
ot her individuals, had m stakenly recei ved nai | that was his, nor was
he abl e to verify whether his father, or other individualswiththe
sane nanme, had received any of the docunents related to this
litigation. Wen asked whet her he had recei ved any correspondence from
the Court and/or plaintiff's counsel in February 1995, defendant
answered that he "didn't recall."

The Court finds that defendant's testinony is vague and
i nconsi stent and t hat defendant, in general, |acks credibility. In
short, defendant has failed to rebut -- by strong and convi nci ng
evi dence -- the presunptionthat he was validly and effectively served
with the conpl ai nt and sunmons and ot her rel at ed pl eadi ngs and or ders.
For these reasons, his request to vacate the entry of default and t he
default judgnent nust be deni ed.

Wi | e def endant argues that a default judgnent i s a harsh sanction
t hat should only be enployed in extreme situations, the Seventh
Crcuit "nolonger follows the earlier doctrine di sfavoring defaults.”
O Brien, 998 F. 2d at 1401. As explained by the Court in Matter of
St at e Exchange Finance Co., 896 F.2d 1104 (7th Cir. 1990):

Traditionally, default judgnments were strongly disfavored,;
however, "this court has noved away fromthe traditional position
..., Wweareincreasingly reluctant toreverse refusals to set them
aside.” Dimmtt & Omens Financial, Inc. v. United States, 787
F.2d 1186, 1192 (7th Cir. 1986).... The old fornul as -- a harsh
sanction, drastic, should be i nposed only as alast resort, for
exanpl e, when other, |l ess drastic renedi es prove unavailing, etc.
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-- arestill at tinmes intoned. The newpractice, however, is
different. The entry of a default judgnent is becom ng -- wi thout
interference fromthis court -- a conmon sanctionfor late filings
by def endants.... At atinme of unprecedented casel oad, federal
judges areunwillingto allowthe processes of the federal courts
to be used for purposes of delaying the paynent of debts.

Matter of State Exchange Fi nance Co., 896 F.2d at 1106.

Accordingly, 1 T1S ORDEREDt hat defendant's notion to set aside

j udgment order i s DENI ED.

DATE:

June 7, 1995

/'s/ KENNETH J. MEYERS
UNI TED STATES BANKRUPTCY JUDGE



